
THOMAS F MCFARLASD

ll

LAW OrriCE

THOMAS F MCFARLAND, PC.
208 SOUTH LASALLE SIKLLT - SUIIE 1890

CHICAGO, ILLINOIS 60604-1 1 12
TELPPHONIZ (312) 236-0204

FAX (3 12) 20 1 -9695
mcfarland@aol com

August 1 5, 2007

VcmunA \\ihums, Secretary
Suilau1 TiiinspoiUuion Board
395 I. Slieci. S \V . Siuic 1149
Wellington. DC 20024

Re Finance DoLkei No 34870 PYCO
Co

* n

Int i- South Phims Switching, Ltd

Tmance Docket No 34889. PYCO /nthisiries. Inc - lliernuitve Rail Service -
Suuih Mttin\ Switching Lid ( 'o

iii Mi \VillKiim

IlLT»;hy iransmitted is a Reply In Opposition 1o''l:nicrgcnc> Motion 'Io Prc\cnt Furtlici
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BEIORE1HE
SURFACE TRANSPORTATION BOARD

PYCO INDUS TRIES. INC v SOU'l 1-1 ) FINANCE DOCKET
PI AINS SWITCHING, LTD CO ) \'0 34870

)
PYCO INDUSTRIES, INC. -- ) FINANCE DOCKET
ALT ERNA'l IVh RAIL SERVICE ~ ) NO. 34889
SOUTH PLAINS SWITCHING LTD j

REPLY IN OPPOSITION TO "EMERGENCY MO1 ION
TO PREVENT FURTHER RETALIATORY ACTIONS

BY SOUTH PLAINS SWITCHING, LTD. CO.
AGAINST PYCO INDUSTRIES, INC."

Pursuant ID ihc Boaid's decision served August 10. 2007. SOUTH PLAINS

SWITCHING. I TI). CO (SA\\ ) hereby replies in opposition to an "Emergency Motion to

Prevent Further Retaliatory Actions by South Plains Switching, Ltd Co Against PYCO

Industries, Inc " (Motion) filed b> PYCO Industries, Inc. (PYCO) on August I. 2007

FOREWORD

SAW shows first that there is no legal justification for the Motion SAW refers to an

Injunction issued by Presiding Judge Sam Medina oflhe 237W District Court of Lubbock County,

fexus, on Octohci 3.2006 that enjoins PYCO from crossing SAW'b wye track until further

oulci nf that Court (Stale Court Injunction) Appendix I attached to this Reply is a cupy of that

Suite Court Injunction

Appendix 2 attached to ilns Reply is the Verified Statement of Larry D Wisener,

President ol SAW. which shows that there is no (actual justification for the Motion either Mr
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Lai iv Wiener's Statement also responds to numerous inaccurate and misleading statements in

PN C'0"> Motion and in the varied statement of Robert Lacy attached to that Motion.

Appendix 3 attached to this Reply is the Verified Statement of Shad \Visencr. u member

of SAWs tram crew Mr Shad Wi&cncr's Statement rebuts PYCO contentions about an incident

thai lecemly occurred at and near the crossing.

I. THERE IS NO LEGAL JUSTIFICATION FOR THE MOTION

I he Slate Court Iniunction is cuntiolling in regard to PYCO's legal inabilits to cross

s wye truck (SVc1 Appendix 1 attached;. That Injunction bars PYCO from crossing

's w\c track unt i l further ordci of the Court. The Court has nol vacated noi dissolved the

Suite Comt Iniunction It follows thai PYCO continues to be piohibited from crossing SAWs

w\c track.

PYCO has requested thu Board "to bai SAW and Choo Choo from any form of

mierforenee with PYCO's use of the wye crossing during \VTL protocol hours'" (Motion at 10.

emphasis in oiigmul) ll is clcai that the Board cannot grant that relief without running afoul ul

(he Stale Court Injunction. The Board docs not have authority to set aside 01 to disregard a valid

Older uf a State Court

In essence, the Motion is a request for a declaratory Older or advisory opinion that PYCO

has the right lu (.rnss the wye track PYCO would piesent such an order or opinion to Ihe Texas

Siaie Court as purported justification for dissolution of the Stale Court Iniunction.

I he Board should decline to issue such an order or opinion The Board recently refused

to do so in Mitl-Amerwti Lwtunoliw and Cur ffe/fcii/. Inc — Petition for Declaratory Order,

-V



2005 STB LKX1S 233 (Finance Docket No 14599, decision served June 6, 2005). in

circumstances similar to those in the present case The Board there said (at * 10-11)

... At bottom. Mid-America is seeking u determination from the Superior
Court that n ha.s a right under slate property law to continue using an access road
ihnt has been used foi more than 30 years us the only means to access the now
land-locked rail tar repair facilities at Hanvood Yaid Given these circumstances,
it is reasonable tor the Superior Court to interpret any stale or local property
interests applicable to this property and 10 resolve the parties' dispute in the first
instance

PYCO has nol produced documentation mal would support its legal tight to a private

ciossing over SAWs wye irack As Ihc Hoard recognized in the Mitt-America Locomotive case.

MIpm, u ii the State Co LI it in Ihe first instance that should determine whether or not, in the

absence of a written agreement to cross. TYCO has a right to cross SAWs tracks under "lexas

lau Consequent!), the Boaid should not interfere with the Texas Court's determination of that

issue

Itascd on the foregoing, the Motion should be denied as legally unjustified "

II. THEUF IS NO FACTUAL Jl ST1FICATION FOR THE MOTION

The Motion should also be denied because there is no factual justification for granting the

Mution PYCO does not ha\e a legitimate need to cross SAWs wye track. PYCO has

1 Contrary to PYCO's argument at page 4 of the Motion, the Board's decision
seneci June 21. 2GU6 is not a final decision no longer subject to judicial review under the Ilobbs
Act The decision scivcd June 21, 2006 is one of a continuing series of decisions by the Hoard
providing foi alternative rail service under 49 C.F.R Part 1146 and 1147. Alternative rail ser\ice
has been in effect fiom January 26, 2006 to the present and is continuing Judicial review oi the
numerous decisions involving alternative rail service cannot be sought until alternative rail
sei vice is finally terminated, either by a petition to terminate or as a lesult of a decision in the
feeder line proceedings
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n ltd native road access tn its cottonseed stockpile A continuous flow of liucks accesses the

stockpile via that louie ClcurU, there is no emergency need Lo cross SAW's tracks.

Rukieiicc is made lo the nil ached verified Statement of Mi Larr> D Wi&ener. Piesidenl

of SAW. for an explanation nl"\\hy UK Motion hiw not been factually justified.

CONCLUSION AND REQUESTED RELIEF

WHEREFORE, for the reasons slated, the Motion should be denied

Respectfully submitted.

SOUTH PLAINS SWITCHING, LTD. CO
P.O Box 64299
Lubbock, 1X70464-4299

Realicani

P.

THOMAS F McFAULANO
THOMAS F. McFARLANIX P C
208 South LaSalle Street. Suite 1890
Chicago. IL 60604-1112
(312)236-0204
(312}201-%95fax
mcfarland@aol com

Allot nev for Reolicant

D L P D A ' I E . August 15. 2007
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NO. 2006-535A82
i

CHOO-CHOO PROPERTIES, IT&. § IN THE 237TH DISTRII
: §

v. § OF
§

PYCO INDUSTRIES, INC. • § LUBBOCK COUNTY, TE}

TEMPORARY INJUNCTIONM™«.««^.™

ON Tins DAY CAME ONI TO BE CONSIDERED in the above entitled and numbered

cause, the Verified Petition for temporary Injunction filed by Plaintiff, CIIOO-CHOO

PROPERTIES, INC., and due notice having been given, Plaintiff appeared by and through its

authorized representative and its attorney of record, and the Defendant, PYCO INDUSTRIES,
i

INC., appeared by and through ltd authorized representative and its attorney of record, and
i

whereupon, the parties advised the cjourt that an agreement had been reached as to the terms of a
i

Temporary Injunction to be entered oy the court herein.

The court finds that the parties agreed on July 20, 2006, that PYCO INDUSTRIES, INC.,

would be allowed, for a period of tbiny days, to use the crossing that goes from the east to the west

over the wye track located between the west PYCO plant and the east PYCO storage facility. The

parties agree that during that thirty-day period of time, PYCO may use the crossing to transport

cotton seed across the rail tracks ovjmed by SOUTH PLAINS SWITCHING, LTD. CO., and

CHOO-CHOO PROPERTIES, INJC., from thirty days from the date that the payment of $750.00

to CHOO-CHOO PROPERTIES, INC., and the providing of a liability insurance certificate

naming CHOO-CHOO PROPERTIES, INC., and SOUTH PLAINS SWITCHING, LTD. CO.,

as an additional insured for all veh cles that pass over the crossing. The court finds that said

documents were delivered to counsel representing CHOO-CHOO PROPERTIES, INC., and

SOUTH PLAINS SWITCHING, I TD. CO., on July 20, 2006.

PYCO IMDUET1UIII INC Ttf\
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The court further finds that thirty days have elapsed since the date of the delivery of the

documents and therefore CHOO-CHOO PROPERTIES, INC., is entitled to a Temporary

Injunction in this case.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Defendant, PYCO

INDUSTRIES, INC., its agents, servants or employees, are hereby ORDERED AND

COMMANDED forthwith to desist and refrain from directly or indirectly, individually or through

third parties, from trespassing upon the property of CHOO-CHOO PROPERTIES, INC., and

crossing the west end of the "wye" track located between PYCO INDUSTRIES, INC.'S plant to

the west and PYCO INDUSTRIES, INC.'S storage facility to the east, until further order of the

court

IT IS FURTHER ORDERED that trial on the merits of this cause is hereby set for the 17*

day of January, 2007.

The court 6nds that CHOO-CHOO PROPERTIES, INC, has already deposited the sum

of $5,000.00 with the Registry of the Court in connection with a Bond covering the issuance of a

Temporary Restraining Order in this case. The court finds that the $5,000.00 cash deposit is

sufficient Bond for the Temporary Injunction herein and shall serve as the Bond and security for the

Temporary Injunction granted by the court herein.

SIGNED this & day of Q£X+**&*S , 2006.

4'Sarn Medina Judge

JUDGE PRESIDING

attMHm mam-raft INC v rvco INDGSTRES me TEMOHAIY INJUNCTION
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Finance Docket Nos 34870 & 34889

VERIFIED STATEMENT OF 1ARRV I). WISENER

I. Larry D Wisener. as of July 1, 2007 assumed the position of President of SAW. 'I his

declaration is being made on behalf ol S^W

The reason for me returning to my former position as President is because of operational

negotiations with a potential new customer requesting to locate on SAW lines to ship between

500-700 cars per year As this would involve site locations and track construction, the owner of

SAW asked me to return as President and I accepted

I his is in response to Robert Lacy declaration of July 31,2007:

Why is PYCO noi using Plant 2 which is a larger, new facilit> that docs exactly the same

thing as Plant 1 to store the cottonseed0 Why didn't PYCO place the seed pile at Phinl 2 where

they ha\c direct access.1 Didn't they learn anything last >cai when ihe> had a problem0 Mr

Lac\ alludes, to a pnvatc dossing over SAW's former wye track To date. PYCO has been

unable, even with QNSJ7 assistance, to produce a lease, license or an agreement providing for

PYCOS right to cross o\er the v*ye tracks

I am the owner of Choo Chew Properties (Choo C hoo) Choo Choo is a legally-registered

lianchise, incorpoiated in the State of 'I exas That can be verified b> Mr Lucy at the State

Franchise Board Mr Lacy neglects to inform the Board that it was Choo Choo that allowed

30-diiy crossing of the wye hack in 2006

Mi Lacy contends that the Board's order dated August 3, 2006 invalidated SAW's deeds,

pnoi lo May 5. 2U06 to Choo Choo Choo Choo has no common currier obligation and will



Finance Docket Nos 34870 & 34889
VS - Larry D. Wiscner

Page 2 oi 7

defend its right of ownership and propcri) rights under Texas law against am one that asserts a

lalse claim against it whether district court, federal court or the supreme court.

Photo #1 is looking west (mm the east side of the wye track into PYCO s Plant 1 It is

appaient that there is a large open-air stockpile of cottonseed within PYCO's Plant 1 west of the

wye dousing, us well us east thereof. Jt would appear that those Iwo coilonscud stockpiles are

equally susceptible to decay from heat Mr Lacy has mislead the Board by not disclosing the

existing cottonseed stockpile within the PYCO Plant.

Mr Lilly's statement that SAW staged an incident is not true I he Board should look at

the io-ca!lcd "inve&tigaihe" report Relerence is made to the first paragraph of Mi Huwell's

statement. As there described PYCO employee M Adams was headed west in the batricade circa

and PYCO cnipluvcc D Anthony was headed cast in the barricade aica. The barricaded area was

the northernmost lane of the westbound lanes (one lane)

1 have contacted the same I'XUOT officials that 1 had called before They denied making

a statement to PYCO that I was hysterical, as slated by I acy

SAW adheres to piotocol hoius with respect to SAW yard use SA\V is not prevented

Iioni conducting operations outside ol protocol hours on portions of the laihoad outside of the

SAW Yaid milks. What Mr Lacy is attempting 10 do is gel this Board lo icstrict SAW common

carrici obligations to the remainder of SAW cusiomeis Opeiations south ol the SAW Yard and

east ot the SAW Yaid in no wa> can impede WI'LC SAW has received no complaints frum

WT1.C on SAW operations



Finance Docket Nos 34870 & 34889
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Page 3 of 7

The barricades arc down and Photos #2 and #3 show both entrances (one on the cast bide

ol the Hacks and one on the west bide ol the tracks) to PYCO Photo **5 shows a PYCO truck

safeK moving cottonseed.

Mr. Lucy's statement thai traffic officials may prevent PYCO's use of the street is not

substantiated As long cis PYCO obeys basic traffic rules and regulations, there should be no

pu'hkrms

Photo 44 show* the impossibility ofrin cast bound vehicle in a west bound lane to see

when (he signal lights aie activated, as stated in the Mo we II report

Mr l-lowull's statement concerning m> claim that PYCO's seed trucks almost caused a

major accident is accurate But what Mr 11 owe 11 reports in no way reflects the conversations that

I had wiih Mr. Wilson of TXDO I". Mi Gilbert's report does slate one accuracy, where he slates

thai Mr Wisener refused to permit access over "HIS" crossing. Basically, the Gilbert and

Mowell reports aie ambiguous and misleading to this Boaid

PYCO's Motion to prevent "lurthei retaliatory actions" by SAW is akin to the classic

unwarranted allegation1 "Mo \ou siill beat vuur wife1-" fhe Hoard cannot be called upon to

prevail "further1' retaliatory actions because there has been no retaliation in the first place, when

that teim is piopcily understood Actions \\hieh PYCO and the Board ha\e deemed to be

unwiin anted retaliation instead have involved the withdrawal of pimlegcs in legard lo use of

SA W's pioperty which SAW \vas fiev to extend to PYCO or not. in SAW's sole discretion

Thus PYCO ne\er had a light to operate a uackmobilc on SAW's propeity SAW had u

i ighi lo permit such operation or not, without regard to any other business dealings between



1 mance Deckel Nos 34K70 & 3488V
VS - Larry D. Wisener
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SAW and PYCO SA\V's withdrawal of PYCO's pn\ ilc-gc to operate the irdckmobile on SAWs

propcily wjs a perfectly lawful exercise ofSAW's dominion o\ei us property, not an unlawful

reialuloi} act

Simihnly. when the one->cai term of SAW & lease of frauk 9298 10 PYCO expired, SAW

had a nghi u> extend the term of nat lease or nol. in SAWN sole discretion. SAWs lefusal lo

extend that lea^c term was a peifectlv lawful exercise of SAWs dominion over its property, not

unlawful retaliation

Along the same lines, no agreement has ever been produced by PYCO that would give it

the ughi to cioss SAWs wye Hack SAW thus had the light lo permit PYCO lo cross that track

01 not. in SAWs sole discretion SAWs withdiavuil ol PYCO's privilege lo cross that track wi's

a peifectlv lawful exercise of SAWs dominion over ils property, not an unwarranted retaliatory

au

'1 he upshot of the foregoing is thai SAW was and is entitled by law to make such use of

Us o\\n property as ii sees rli. and that PYCO's allegations of retaliation have been unwarranted

fiom the start

In the Bonid's decision in Ki nance Docket No 34802. served June 21. 2006, at 6. the

13oaid Klcired to a pending lequesl b> PYCO lo Ihe Texas Department of I lansportation

(TXIX) I) to eoiisiruei a new load access from PYCO'b Plant 1 to PYCO's cottonseed stockpile

Subsequent to in at Hoard dcLision, 1XDOT approval was obtained, and the road aciess became

available At present, iherelore. P^'CO has access lo its cottonseed stockpile via a public road



Finance Docket Nos 34870 & 34889
VS-Larry L> Winner

PugeSnf?

rh:ii being the CUM!. PYL'O does not have an emergent.y need lo ero:>s SAW's wye track lo accesb

that stockpile

PYCO wants the Board 10 loice SAW to relieve PYCO from the effect* of PYtO's own

inadequate infra&tiuciure. If cottonseed rots in ihc sun. why doesn't PYCO have indoor storage

for us LOUonsccJ1' I t ' l l is impoiuini for there Lo be unobstiuucd access between cottonseed

yuppU und rjil shipping facilities, why isn't much or all of the PYCO cottonseed supply located

at Phint 2, where there is adequate plant acreage on which to locate that supply close to rail

shipping facilities7 This whole problem started because PYCO lacked sufficient piivule trackage

to accommodate j bumpei cotton crop. Now PYCO wants SAW to suffer even more because of

in.idcquiiu.1 \*\ CO facilitiub I he Boaid should not allow PYCO to get away with thai

PYCU's allegation ol'SA\V cars, on the w\c- Hack in violation of a protocol is very much

exaijgeialed Cais in SAW's account have been located on that track in WTL's operating

window on only one occasion in the more than 12-month period during which the operating

protocols have been in effect That occurred as an operational ncccssit) when BNSF refused lo

accept SA\V".s outbound inteichangc during S^W's oPL-ruling window Outbound cuis had to be

placed on the wye track to leave room to receive the anticipated inbound inteichangc from WTL

SAW's other tracks were full at ihe lime. Apparently, this single instance did not cause any

operational issues for PYCO. no complaint \vas icceived by SAW. The outbound interchange

was accepted by BNSF duiing. the SA\V operating window on the following da>

PYCO has rc'sunocied its repeated contention that I told Mr Lacy ol PYCO that PYCO

would have to try 10 figure out how to take cure of itself That statement was taken out ot its
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piuper context In so stating la Mr Lacy, I was advising PYCO thai a subsequent purchaser of

SAW would be unlikely to continue the Jaxorcd stains thai PYCO enjo>cd with SAW

maikniobilc upi.ration. lease ol Tiack L)2l>8. etc )

SAW never ceased providing adequate rail service lo PYCO There was neu-r a single

instance in which PYCO orJcicd a car and SAW railed lo provide it. nor tailed to provide il on a

tiineU basis When PYCO incicased its traffic in 2005, it utilised SAW's infrastructure rather

ihan consulting its o\vn inlhistiuciure lo handle ihc increased volume PYCO didn't \\ant to

build mliasiiLictuie. noi to purchase it. noi lo pay foi the use of it. but instead prevailed upon the

Board lo lake it for them from SAW Now PYCO wants the Boaid lo do the same in icgard to

SAW"-? ujc Hack, for which PYCO doc* noi have an agreement to cioss The Uouid ihould

ler'usc to do so

This Board has not reccixed one addition;]] complaint from a current SAW customer niter

the form Idlers (see Weaver Gram letter attached) supplied by counsel roi PYCO and signed

under pressure (as SAW has learned) from PYCO None of the letters sent to ihe Board cited

actual incidents of inadequate sci\ ice but rathci expressed a Icar thai poor service "may occur" at

some point in the future. (The Board should be advised thai SAW vehemently opposes

Aliei iidiite Rail Scivice. FeeJei Line Application and the finding of Public Convenience and

Necessity). Hanson filed a subsequent complaint and misleads this Board about the necessity for

t.ie use of then Ibimer lease as they had large aggregate shipments for Lubbock Hanson has not

amUiileu1 SAW nor shipped a Ham rui unloading on Hanson's former lease irack SAW

coniends Hanson and PYCO entered into a conspiracy lo harm SAW. decrease us revenues,, and
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keep out eompeiiiois SAW has leceived culls from aggregate competitors of Hanson and was

uiidhlc to accci-niTiixlare them with an unloacing sile SAW has also been unable to utilise the

Cornier Hanson tuick forun> purpose

Mr Lucy's statement ai page 11 thai PYCO is rail dependent is belied h\ the steady

btream of truck* that are loadeU \vith uiLlunsced direct 1\ trom PYCO's stockpiles, jnd ^hich

deliver ilmi &cud to man\ entile fecdlui^t in West Texas

1 note thin Mi I.acy stated at pjgc 4 that mobt of us sales ot"cottonseed loi li\^i>tock feed

Hie i«> Pcnn> Newman Gram C'ompaiu. SAW has bho\\n that Penny Newman is both consignor

diid eoiihiynee on approximaicly two-thirds of all rail shipments thun P\CO taciliiieb at

I.iibhoi.k "Ibe Hoard e.mnol a\iM.inabl>- take action in "t'̂ an.! to those shipment-) without nd\mg

been ivquestcd tu do so bv Pirnnv Newman As the Board knows, Penn> Newman is not a partv

to these proceedings Penny Newman has mil requested that the Boaid take any action in regard

to Us
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aarr BY: CHARLEB H UONTANQE; ace 548 STW; Aua-a-oe 5:i3PM; PAGE 41/45
P.OQI/DM

31 July 2006
lay exprej* service

Hon. Yerikon William*
Secretary
Surface .Transportation Board
1925 K Street, H.H.
Washington, D.C. 20423-0001

Re: PYCO Industries, Inc. — feed** Lint Application —
South Plains Switching, f.D. 34$W and F.D. 34844

Dear Hr. Secretary:

this letter i» on behalf of WtktfV (?r*f «J * Our local rail
service Is currently provided fay South Plains -Switchingr *£d {SWJ-

PVCO Tnduatries, Inc. , originally filed a feeder line
application for all of th* SAW *yat«m, . end ax tart, for the portion
call«d Ucernativo TWO (that swrvihg WCCO< Uteebury and Compros*) .
In this Board' ad«ei*ion in the above docker dated July 3, 2006,
STB «llow«d the feeder line application to 90 forward Cor
Alternative Two only, on Che ground that- a majority of shipper* had
not filed statement* indicating that they believed SAK aarvice was
inadequate. la ft decision isaued July 21r 2006. the Board
indicated that Keokufc Junction Pallwvy Company (KJMT) could seek to
file & competing application for the entire line.

Ke concur that service by SAH ia no longer adequate or
reliable as* to ourselves. A« PVCO jho** In its feeder Lin*
Application, there ace Instances in which SAR maragemant ha* "blown
up" at shipper a who raiaa isacea with th«ir servleeP and has
threat«aed retaliation- This has happened to bath Jarge shippers
(P?CO itself) ax wall »* amall shippers ffii Plains Bag and
Bagging f. Thia risk of retaliation renders SW undepeodable and
inadeauate. If anyone 1* permitted to acquire all 5AH lines, it
should be PICO pursuant to its feeder line application. ' We support
PYCO' a Application, 'and requaat Chat PTOtf be permitted to acquire
the entire SM systea. Ke do not believe that KJJW would be a
notarial inproveaent over SKH and we do not support KJKT's efforts
to file a competing application* or It9 application if filed.

In order to aiinimize the retaliation against u£« we request
that this Board act to authorize PTCOr* fv«dv line ncquiAltioB **
soon as poavit?!*, and certainly by October 23 f 2009*

thank you for your assistance in Chi* mactar
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« Bv: ««.,, ««,„,. lMUKrleŝ  » — uffiift, 5:laPNi '-^^MS

R»spaetfully submitted.

tel

Encls. (orig- and 10 to STB)

cc- Thomas Mcfarlwid̂  saq-
209 South L»S»lle 5t.r Sult«
Chicago, IL S0604-1112

counsel for SW?

William A. MulliftS' Ea<>
Baker & HILJLvr .
2401 FOTTwylvaola *r;.*

nflton, D.C. 20037
coun**l

Charles Jf. ftentang,«, Esq.
426 NV I62d St.
Seattle, WR Win

for PlfCO



1CPursuant to 28 U.S.C.§ 1746, 1 declare and verify under penalty
of perjury under the laws of the United States of America that the
foregoing is true and correct.

Executed on

"

Larry
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Finance Docket Nos 34870 & 34889

VERIFIED STATEMENT OF SHAD WiSENER

My name is Shad Wisener. I am a member of the train crew of South Plains Switching.

I Ul Co (S'VW)at Lubbock. Texas. I hate previous!} provided swum it-Minion) in this mallei.

My tuirenl statement relates lo Hie allegedly "staged'' incident at SAW's 341'1 Street crossing,

leleued 10 at page 4 of the Supplemental Declaration of Robert Lacy filed as part oi'PYCO's

' Emergency Motion" on August 1. 2007

Concerning the incident in 34lh Street crossing I submit the full owing I was indeed cm the

Ham headed south toward 34'" Street and would note that Mr Us Howe 11 give* perhaps the best

imhtaiion of the hick u!'organization and disregard for safct) exhibited by PYCO as it pci tains to

(hi1* crossing. PYCO had barricaded the north most westbound lane tbi its use to transfer

coiiuiiseed from its stockpile to its plant As Mr Adams was headed west within the barricade

mca. and Mr Anthony was hcudcd cast \uthin the barricade nrea. a head-on collision was

imminent had the respective trucks not been stopped by warning horns and subsequent sounding

ol the SAW uum After the train passed the eastbound truck h.id to back mio the PYCO "Gloho

entrance" in nrdei to allow (he west bound truck to enlci the plant entrance 'I hcie would have

been no loom for the trucks to pass by each othei within the bamcadc area.

I he assertion that SAW did not sound the horn until it had entered the crossing is total!)

false The trucks stopped when the SAW did sound the warning horn and the warning signals

were activated The concern tor the SAW crew was that it appeared that the west bound truck

was pc ih tips not gi'ing to wai t on the tram and sped up muinenunl) as ifto In to "beat" the
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train Note well that the eaalbuund truck was moving against the flow oftralTic and would have

a vie\\ of the back of the warning signals

SAW indeed takes safei) very seiiously and I personally resent the accusation ihdt we

would have contrived an incident that would compromise the safety of anyone, be it SAW

pcisonncl. PYCO employees, or the motoring public The black SUV did indeed dart through

the uussing. adding to the potential for an accident. Pcihaps that was due to the confusion that

the PYCO barrier system cieaied Perhaps it was due to the PYCO trucks and barricades

obstructing the view of the oncoming it am Perhaps due to the caution (slow speed) used by

SAW in approaching the ciossmg The driver of the SUV felt it safe to proceed 1 don't know-

why it pioceeded, just thai it did Fortunately for everyone, there was not an accident. PYCO's

subsequent placement of a flagman at the crossing was probably something they should have

done to begin with

One may note as well that the barricading of 34"1 Street was totally unnecessary as the

PYCO trucks can enter 34h and pi occcd east to the new entrance to the seed storage area and

re-enter 34<h and proceed west to the "Globe street" enliance without needing to move imcks

against the lluu ot traffic, or reducing ihe westbound tiaffic to one lane I o .somehow claim this

as expensive seems a bit of a stretch I travel 34"' Street regularly and have incurred no added

expense by doing so



"Pursuant to 28 U.S.C. 1746,1 declare and verify under penalty of perjury under the
laws of the United States of America that the foregoing is true and correct/'

Rammed

Shad Wisener
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